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Introduction:
This publication documents CPDI experience of submitting information requests to public
bodies under Freedom of Information Ordinance 2002, lodging complaints with Federal
Ombudsman, attending hearings and writing rejoinders to public bodies, filing
representations to the President of Pakistan, filing response to representations filed by
public bodies against decisions of Federal Ombudsman in favour of CPDI and filing petition
in Supreme court of Pakistan. Only selected information requests have been included in this
publication. The purpose of this publication is to document the whole process that takes
place when a citizen seeks information from public bodies under FOI Ordinance 2002.
Secondly, this publication also proves with empirical data that FOI Ordinance is an
ineffective law and that Federal Ombudsman, the appellant body envisaged under this law,
is a toothless body. Lastly, the publication also seeks to document culture of secrecy which
prevails in bureaucracy. It is hoped that procedural anomalies identified in this publications
will generate more informed dialogue on right to information issues and strengthen right to
information movement in Pakistan.
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Information Request Exposing Scandalous Amounts Given as Fee to
Lawyers in judges Case:
CPDI submitted an information request to the Ministry of Law and Justice on May 05, 2008,
requesting them the following information:
1. Certified copy of the list containing the names and addresses of lawyers hired by Ministry of
Law, Justice and Human Rights to represent Federal Government/ Federation in Supreme
Court of Pakistan from October 01, 2002 to March 20, 2008.
2. Certified information about the total amount paid by Ministry of Law, Justice and Human
Rights as fee or in other heads to the lawyers who represented Federal Government/
Federation in Supreme Court of Pakistan during the same tenure.
3. Certified information about the fee paid by Ministry of Law, Justice and Human Rights to
each lawyer from October 01, 2002 to March 20, 2008, to represent the Federal Government/
Federation in Supreme Court of Pakistan.
In responding to our request, ministry in its letter Dy.811/2008-Sol.II, dated May 22, 2008, referred
to Section 7 for refusing the requested information. Interestingly, this section is all about providing
the requested information. On June 05, 2008, CPDI lodged complaint with Federal Ombudsman. It
took Federal Ombudsman almost a year to decide on this information request. However, instead of
providing information to CPDI, as directed by Federal Ombudsman in its findings and conveyed to
the Ministry of Law and Justice on May 04, 2009, the ministry chose to file representation to the
President of Pakistan on June 06, 2009. This representation contains some very interesting remarks.
For example, in its appeal to President to reverse Federal Ombudsman decision, it says: “If the
required information was provided to the requester, then (sic) create unnecessary problems,
embarrassing situation, and open Pindora box, further, it be would direct interference in the internal
working of this Division, accordingly, the request was turned down”. This issue is still pending with
the President despite the lapse of considerable time and no decision has been taken by the office of
the President. In this case study, what is interesting is the excuses and pretensions adopted by the
ministry to deny access to information. Ministry denied the information request, saying it would
open a 'Pandora box'. CPDI remained undeterred and persisted to open this 'Pandora box'. CPDI
shared all the details with Mr. Ansar Abbasi, reporter 'The News International' and there was a front
page story in 'Jang' and 'The News' on Monday, July 14, 2008 titled 'Law ministry protecting
Musharraf's legal extravagance'. CPDI's endeavours in terms of taking initiative of submitting
information request and launching media campaign on this issue paid off as Begum Nuzhat Siddiqi,
MNA, asked the minister for law, justice and human rights the same question CPDI had been
raising. The Minister provided the partial information and details of scandalous amounts paid to the
lawyers were divulged and injudicious use of public funds was exposed. The news item pertaining
to these revelations was a major story carried by print and electronic media on Tuesday, August 12,
2008.
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Special Publicity Fund
On August 29, 2008, CPDI sent a request for information to the Ministry of Information
and Broadcasting. This request pertained to:
1. Certified copies of the strategy/advertisement plans to spend funds under Special
Publicity Fund budget head from October 01, 2002 to March 20, 2008.
2. Certified information about the names and addresses of media houses/PR
firms/consultants/journalists/individuals that received funds under Special Publicity
Fund from October 01, 2002 to March 20, 2008.
3. Certified copies of the contracts under which Ministry of Information and
Broadcasting released funds to media houses/PR firms/consultants /journalists
/individuals from Special Publicity Fund from October 01, 2002 to March 20, 2008.
On September 25, 2008 the Ministry denied the information saying that:”the whole
operation of Special Publicity Fund falls under category of classified information. It is,
therefore, exempted under Section 8, 14, 17 of Freedom of Information Ordinance
2002. However, CPDI had already filed complained with Federal Ombudsman as
ministry had failed to respond to the request within 21 days. On 27 September 2008 the
Ombudsman informed CPDI that the office was dealing with the complaint. On 29
September the Ombudsman wrote to the Ministry calling upon them to respond to the
allegations laid out in CPDI's complaint. In a letter to Federal Ombudsman dated
October 24, 2008, the ministry took the plea before the Wafaqi Mohtasib that that the
Special Publicity Fund is secret and allocation made under the Head of the Account "A
03914- Secret Services Expenditure" similar to Secret Fund provided to any organization
of the government.

On 25th November, CPDI wrote a rejoinder to the Ombudsman stating that Special
Publicity Fund is put in 'Others' category in budget for 2008-9. Furthermore, there were
some other allocations in 'Others' category such as 'Pakistan Institute of National
Affairs', 'Internews', 'Institute of Regional Studies' and 'News Network International'
were also put in this 'Others' category. CPDI maintained that it saw no reason why the
information pertaining to the utilization of 'Special Publicity Fund' may be termed as
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classified and that if it indeed was classified information, then by the same token, we
should not have access to information on the expenditure of Pakistan Institute National
Affairs, Internews, Institute of Regional Studies and News Network International. In its
response, on December 17, 2008, the ministry maintained that the fund was declared
by the Finance Division as secret through its letter dated April 29, 1976.
The ministry also stated that the Secretary had declared the information sought by the
complainant as secret in exercise of the powers given to him in terms of Chapter 4 of the
booklette titled 'Security of Classified Matter in government Departments' issued by
the Cabinet Division. This letter makes a very interesting reading. Justifying the reason
for the existing of this fund, the letter says this fund is to counter the 'hostile
propaganda' and 'for wider dissemination of government's policies and activities.
Terming the Special Publicity Fund as secret, the letter says: “the account will not be
subject scrutiny by even the Audit. On October 27, 2010, deciding on this information
request, Federal Ombudsman wrote: “It is not the function of this office to call for and
scrutinize the expenditure met from allocations made under the head 'Special Publicity
Fund' to see whether it was really made for the stated objectives and that the disclosure
of which could be against national interest. The parliament has approved the allocations
made. In view of the fact that New Item Statement (NIS) identifies the Special Publicity
fund as Secret Service Expenditure, the contention of the ministry seems to be correct.
In view of the foregoing, the refusal by the ministry to provide the information sought by
the complainant was justified. Consequently, the complaint is rejected.” We filed
representation to the president of Pakistan against this decision on November 29, 2010.
In the meanwhile, Ministry of Information and Broadcasting has become more
secretive. In its budget for financial year 2011-12, it has lumped together all the
budgetary heads in 'Others' category.
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Information Request to Ministry of Information and Broadcasting
Pertaining to Funds Hidden under 'Others' Category
In our pursuit to make matters transparent at Ministry of Information and
Broadcasting, CPDI filed information request on August 11, 2011, requesting the
following information:
1 Certified information about the names of different heads under 'Others' category
and budget allocated to each in financial year 2011-12
2 Total number of discretionary/secret funds maintained by Ministry of
Information and Broadcasting, their names and budget allocated for these in
financial year 2011-12
3 Certified copies of the documents declaring certain funds as secret/discretionary
which are being maintained by Ministry of Information and Broadcasting.
We did not receive response from the ministry and filed complaint to Federal
Ombudsman on October 11, 2011.
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Information Request to Federal Board of Revenue (FBR)
On January 13, 2010, CPDI filed an information request to Federal Bureau of Revenue
(FBR) under Freedom of Information Ordinance 2002 asking the FBR to provide certified
information about the names, addresses and the fee paid to the lawyers by FBR to
represent it in courts from January 1, 2004 to December 21, 2009. On February 22, 2010,
FBR provided an answer in one liner:” The required information does not come within the
ambit of section 7 of Freedom of Information Ordinance 2002.” On the intervention of
Federal Tax Ombudsman, FBR explained its position on March 4, 2010 and took the plea
that the requested information was part of the file noting which were exempted under the
FIO. (Interestingly, the requester had sought access to the contracts between lawyers and
FBR and had never demanded file noting in the first place). FBR also maintained that “it
invaded the privacy of the individual. Constitution of Pakistan gives protection to the
privacy of individuals and the complainant is desirous of violating this fundamental right”.
No one can claim right to privacy when paid from public funds but FBR bureaucracy was
willing to invoke constitution of the country to protect information about the fee it paid to
the lawyers from public funds. No wonder, The Federal Tax Ombudsman after hearing both
parties on April 05, 2010, in its finding said that “The requested information falls in the
category of public record” and that “FBR is wrong in presuming that complainant is
requesting information which is excluded under section 8(a) of FOI Ordinance. Since
decisions of Federal Tax Ombudsman are recommendatory in nature, therefore, it
recommended FBR on June 09, 2010 to provide information to requester within 21 days.
Instead of compliance, the FBR chose to file representation to the President of Pakistan on
July 07, 2010 and prayed him to set aside the decision of Federal Tax Ombudsman. On
September 09, 2010, CPDI asked S. O(Law-1) to provide certified copies of relevant
documents (notifications/SRO, OM, Circular, Office Orders/Instructions regarding the issue
of filing representation to President of Pakistan. CPDI did not receive any reply and has
submitted a petition under Article 184 (3) of the constitution of Pakistan in the Supreme
Court of Pakistan on December 2, 2010, which is still pending with the Supreme Court.
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Brief facts :-

IN THE SUPREME COURT OF PAKISTAN
(Original Jurisdiction)

Date of submission of application to FBR: 14.01.2010
Date of submission of revised application to FBR: 19.01.2010
Date of Reminder to FBR: 28.01.2010

Constitution Petition No.

/72010

FBR Regression letter No. C.No.9[12]S-Lita/2010 Date: 22.02.10 (signed by Malik
Muhammad Azam/ Litigation Secretary)

1.

Mukhtar Ahmed Ali Executive Director
The "Centre for Peace and Development Initiatives" (CDPI)
H. 133, St. 48, F-l 1/3, Islamabad.

Complaint before the FTO: 15.02.10 (by CPDI through Mukhtar Ahmad AH/ Executive
Director)

2.

The "Centre for Peace and Development Initiatives" (CDPI)
H. 133, St. 48, F-l 1/3
Islamabad.
Through its Executive Director ............................. Petitioners
Vs.

Date of Hearing: 10.05.2010
1.

Recommendations by FTO: 10.06.2010 (In favour)

The Federal Board of Revenue (FBR)
FBR House
Islamabad. Through its Chairman/Secretary Revenue Division

Rep. before the President by FBR: 02.07.2010
2.
th

18 Amendment passed on: 19.04.2010

The Federation of Pakistan
Ministry of Law, Justice and Parliamentary Affairs
R-Block, Civil Secretariat
Islamabad.
Through its Secretary............................................... Respondents
Petition under Article 184(3) of the Constitution of the Islamic Republic of Pakistan, 1973
(hereinafter "the Constitution"), seeking declaration that the aims and objectives, for transparency
and good governance in government departments and for making public servants more
accountable to the people of Pakistan, as provided by Article 19 and 19A of the Consitution
readwith the “Freedom of Information Ordinance, 2002 (Ordinance No. XCVI of 2002 –hereinafter
“the FOI FOI Ordinance"), more particularly vide its preamble and vide section 3, 4, 5, 6 and 7
thereof and, also through judgments of this Honourable Court, inter alia, in cases reported as i)
Chairman, Regional Transport Authority, Rawalpindi Vs. Pakistan Mutual Insurance Company
Limited, Rawalpindi (PLD 1991 SC 14) and ii) Khan Asfandyar Wali & Others Vs. Federation of
Pakistan (PLD 2001 SC 607), have not been achieved so far, in letter and spirit and in the true
perspective of the enactments/judgments.
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Also seeking declaration that independence and separation of the "Judiciary" from the "Executive", as
envisaged in Article 2-A, 175(3) and 203 of the Constitution, have also not been achieved so far.

Seeking further directions to the respondents to immediately take the necessary steps and measures for
the purposes, as deemed fit and appropriate, by this Honourable Court, to ensure that the provisions of
the referred-to enactments and judgments are fully acted upon/implemented and also to ensure
complete independence of "the Judiciary" from "the Executive", in terms of the President of Pakistan's
solemn promise contained in his speech made on 13-04-1972, Articles 2-A, 175(3) and 203 of the
Constitution of the Islamic Republic of Pakistan, 1973 and the judgments of this Honourable Court in many
cases, e.g.

i. Government
341)
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Rawalpindi (PLD 1991 SC 14) and ii) Khan Asfandyar Wali & Others Vs Federation of Pakistan (PLD 2001 SC
607), have been achieved so far, in letter and spirit and in the true perspective of the
enactment/judgments of the superior courts?
B.

If the reply to this is in negative, are the fundamental rights of the people of Pakistan not infringed?

C.

Whether divulgence of information to the public, as to the policy making and as to the utilization of
the public money (the tax payers money) is not pre-requisite for building the confidence of the
people in the tax system and in turn yielding more revenue, for the betterment of the country so
that it can be taken out of the present financial crisis?

D.

Whether the acts and omissions of the respondents
do not amount to the subversion of the Constitution and whether the respondent no. 2 is
not bound to propose legislation in accordance with provisions of Article 19A thereof and to act
accordingly?

E.

Have the aims and objectives, as to the independence and separation of the "Judiciary" from the
"Executive" as envisaged in Article 175(3) of the Constitution of the Islamic Republic of Pakistan,
1973 ("The Constitution") completely been achieved in letter and spirit?

F.

Are provisiions of section 32 of the FTO Ordinance ultra vires to the provisions of Article 175(3) of
the Constitution and does the section create a parallel judicial system, in violation of the provisions
of Article 4 of the Constitution read with Article 25 thereof, thus creating a hindrance as to complete
access of justice?

G.

Whether Office Memorandum bearing No.36 72001-Law (FTO) of 10-12-2001, is ultra vires to the
Constitution and against the basic norms of justice and fair play?

H.

Are the respondents not duty bound/responsible to make sure compliance of the provisions of the
Constitution, more particularly Articles 2-A, 175(3) and 203 thereof, as expounded by this
Honourable Court?

of Balochistan Vs. Azizullah Memon and 16 others (PLD 1993 Supreme Court

ii.

Government of Sindh and another Vs. Sharafr Faridi and others (PLD 1994 Supreme Court 105)

iii.

Al-Jehad Trust Vs. Federation of Pakistan (PLD 1996 Supreme Court 324)

(PLD 1996 Supreme Court 324)
Also seeking to challenge the provisions of section 32 of the Federal Tax Ombudsman Ordinance, 2000
(Ordinance No. XXXV of 2000-- hereinafter "the FTO Ordinance") and of the Office Memorandum bearing
No.36 /2001-Law (FTO) of 10-12-2001 (hereinafter "the OM"), being ultra vires to the Constitution and a
consequent declaration that same are not legally sustainable as such.
Submitted that:SECTION I.

Questions of Law:-

The questions of public importance with reference to the enforcement of the Fundamental Rights
conferred by Chapter I of Part II of the Constitution, 1973 that arise in this petition include:A. Have the aims and objectives, for transparency and good governance in government
departments and for making the public servants more accountable to the people of Pakistan, as provided
by Article 19 and 19A of the Constitution readwith the "Freedom of Information Ordinance, 2002
(Ordinance No. XCVI of 2002, the FOIOrdinance), more particularly vide its preamble and vide section 3, 4,
5, 6 and 7 thereof and, also through judgments of this Honourable Court, inter alia, in cases reported as i)
Chairman, Regional Transport Authority, Rawalpindi Vs. Pakistan Mutual Insurance Company Limited,

I.

Can the respondent No. 2 draft/propose any law, which is contrary to the Constitution?

J.

Is it not essential that the "Judicial Fora" be constituted properly, legally and in accordance with the
Constitution?

SECTION II. Relevant Facts, in Brief:1.

Petitioner No. 1, Mukhtar Ahmed Ali is Executive
Director of the "Centre for Peace and
Development Initiatives (hereinafter "CPDI").
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2.

3.

Petitioner No. 2, CPDI is an independent, non-partisan and a not-for-profit, civil society organization,
working on issues of peace and development in Pakistan. It is registered under section 42 of the
Companies Ordinance, 1984. It was established in September, 2003 by a group of concerned citizens
who realized that there was a need to approach the issues of peace and development in an
integrated manner. CPDI is a first initiative of its kind in Pakistan. It seeks to inform and influence
public policies and civil society initiatives through research-based advocacy and capacity building in
order to promote citizenship, build peace and achieve inclusive and sustainable development. Areas
of special sectoral focus include promotion of peace and tolerance, rule of law, transparency and
access to information, budget watch and Legislative watch and development. CPDI has published a
held number of publications and workshops/seminars on these issues as well.
The petitioners submitted, by hand, two requestletters, to the respondent no. 1, on 14-01-2010, requesting therein, inter alia, for certain
information, as to (formulation of) policies for effectively pursuing/defending the litigation by
and against FBR, also to disclose the process and care/concern exercised in engaging
lawyers/advocates and the fees paid to them. The request was made, inter alia, under section
12 of the FOI Ordinance. It was followed by two more letters.

4.

The information was sought for the sake of transparency and freedom of information in order to
see that people of Pakistan have access to public records, also to ensure that concerned in FBR
consider themselves accountable to the public, in general and to the tax payers in particular. It
was also to ascertain that whether public revenue was/is being fully safeguarded; whether
sufficient prudence and care was/is being exercised and whether the concerned are qualified
and well equipped to handle the legal affairs of FBR.

5.

Vide letter dated 22.02.2010, a very junior officer responded and refused to provide the
requested Information on the basis that it was not covered bySection 7 of the FOI Ordinance
(neighter any reasons were assigned nor any explanation was given).

6.

Against this a complaint was preferred before the Learned Federal Tax Ombudsman (hereinafter
"the FTO"). In the Para Wise Comments, the respondent no. 1 averred that: "a. The complainant
filed application before Chairman FBR on prescribed format under theFreedom of
Information Ordinance 2002requesting information in respect of court cases for the period
from 01.01.2004 to 30.12.2009. The complainant asked for information person-wise along with
their names, addresses, TA/DA paid, reasons for payment of enhanced fees etc. Information
relating to reasons to enhanced fees, TA/DA is part of noting sheet which is excluded from the
definition of public record by virtue of section 8 of the Ordinance. Further section 8(g) also bars
the provision of Information relating to the privacy of an individual. Further requisition of this
information is violation of section 17 of Freedom of Information Ordinance 2002 as it involves
the invasion of the privacy of identifiable individuals. Information requested can't be provided
under the specific provisions of law.
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Even otherwise the fee received by a Legal practitioner from a client constitutes privileged information
and can not be morally or legally disclosed to an unrelated person. For these reasons the complainant
was conveyed vide letter C. No.9(12) S-Lita/2010 dated 22nd February 2010 that the information
requested doesn't fall within the ambit of section 7 of the Freedom of Information
Ordinance, 2002.
b. All the allegations leveled are baseless, without any cogent reason and evidence. Non-provision
of information is well-reasoned as per remarks at serial number 1”7. A rejoinder was submitted by
the petitioners, highlighting therein various aspects of the issues involved and the need to divulge
the information. The FTO was pleased to decide the complaint in the favour of the petitioners.
Operative Para reads as under:
"Recommendations:
FBR to:
I)

provide the requested information within 21 days;

ii)

designate and notify an officer under sub-section 10 (1) of the FOI Ordinance;

iii)

ensure maintenance and indexing of records, in accordance with section 4 of the FOI
Ordinance;
take necessary steps to provide reasonable assistance to those requesting information
under the FOI Ordinance; and
report compliance within 30 days".

iv)
v)
8.

Against this, FBR made a presentation to His Excellency, the President of the Pakistan
(hereinafter "the President"), under the provisions of section 32 of the FTO Ordinance,
2000.
The section reads as:
“The Revenue Division or any person aggrieved by a recommendation of the Federal Tax
Ombudsman may, within thirty days of the recommendation, make a representation to the
President who may pass such order thereon as he may deem fit.”

9.

A notice of said representation was received by the petitioners, from the respondent no. 2,
for submission of the written comments. The petitioners requested for certain information
so that a proper reply/comments could be submitted,

Followed
by a reminder. The response is still awaited.
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SECTION III. GROUNDS:
Because:

70

I.

Respondent No. 2 cannot draft/propose any law, which is contrary to the Constitution.

J.
A. The aims and objectives, for transparency and good governance in government departments and
for making the public servants more accountable to the people of Pakistan, as provided by Article 19
and 19A of the Constitution readwith the "Freedom of Information Ordinance, 2002 (Ordinance No.
XCVI of 2002, the FOI Ordinance), more particularly vide its preamble and vide section 3, 4, 5, 6 and 7
thereof and, also through judgments of this Honourable Court, inter alia, in cases reported as i)
Chairman, Regional Transport Authority, Rawalpindi Vs. Pakistan Mutual Insurance Company Limited,
Rawalpindi (PLD 1991 SC14) and ii) Khan Asfandyar Wali & Others Vs Federation of Pakistan (PLD 2001
SC607), have not been achieved so far, in letter and spirit and in the true perspective of the
enactments/judgments of the superior courts.

It is essential that the "Judicial Fora" be constituted properly, legally and in accordance with
the Constitution.

As to the Freedom of Information Ordinance 2002.
A. Aim, objective and purpose of the Promulgation thereof:

B. By this way, the fundamental rights of the people of Pakistan have been infringed.

The FOI Ordinance was promulgated, in the year 2002, to provide for transparency and freedom
ofInformation to ensure that the citizens of Pakistan have improved access to public records and for
the purpose to make the Federal Government more accountable to its citizens, and for matters
connected therewith or incidental thereto.An attempt is being made, hereunder, to depict a brief
background as to the promulgation of the Ordinance and to explain the aims and objective behind
it:

C. Divulgence of information to the public, as to the policy making and as to the utilization of the
public money (the tax payer's money) is a prerequisite for building the confidence of the people in the
tax system and in turn yielding more revenue, for the betterment of the country so that it can be taken
out of the present financial crisis.

a) Historic Perspective:
"Freedom of Information" (or right to information) is now universally recognized as a fundamental
human right and a pre-requisite for transparent and accountable governance. It is referred to as
'oxygen' for democracy and a 'touchstone for all freedoms'. It is also widely recognized as an effective
anti-corruption tool.

D. The acts and omissions of the respondents amount to the subversion of the Constitution and that
the respondent no. 2 is bound to propose legislation in accordance with provisions of Article 19A
thereof and to act accordingly.

In 1946, the United Nations General Assembly recognized that "Freedom of Information is a
fundamental human right and the touchstone for all freedoms to which the United Nations is

E. The aims and objectives, as to the independence and separation of the "Judiciary" from the
"Executive" as envisaged in Article 175(3) of the Constitution of the Islamic Republic of Pakistan,
1973 ("The Constitution") have not been completely achieved in letter and spirit.
F. Provisions of section 32 of the FTO Ordinance are ultra vires to the provisions of Article 175(3) of the
Constitution and the section creates a parallel judicial system, in violation of the provisions of Article
4 of the Constitution read with Article 25 thereof, thus creating a hindrance as to complete access of
justice.
G. Office Memorandum bearing No.36 72001-Law (FTO) of 10-12-2001, is ultra vires to the
Constitution and is also against the basic norms of justice and fair play.
H. The respondents are duty bound/responsible to make sure compliance of the provisions of the
Constitution, more particularly Articles 2-A, 175(3) and 203 thereof, as expounded by this
Honourable Court.

consecrated" (United Nations Resolution No. 59(1), 1946).
Article 19 of the Universal Declaration of Human Rights (1948) defines the right to access
information in the following terms: "Everyone has the right to freedom of opinion and
expression: this right includes freedom to hold opinions without interference and to seek,
receive and impart information and ideas through any media and regardless of frontiers".
Article 19(2) of the International Covenant on Civil and Political Rights (1966) states:
"Everyone shall have the right to freedom of expression, this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either
orally, in writing or in print, in the form of art, or through any other media of his choice".
Its importance has also been stressed in a number of reports by the UN Special Rapporteur
on Freedom of Opinion and Expression, as the following excerpt from the 1999 Report
illustrates:
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“The Special Rapporteur expresses again his views, and emphasizes, that everyone has the right to seek,
receive and impart information and that this imposes a positive obligation on States to ensure access to
information, particularly with regard to information held by Government in all types of storage and
retrieval systems - including film, microfiche, electronic capacities, video and photographs - subject
only to such restrictions as referred to in article 19, paragraph 3, of the International Covenant on Civil
and Political Rights".Though until recent past, the Constitution did not expressly give a right of access
to information, even then this Honourable Court was pleased to hold in case reported as "Nawaz Sharif
Vs. President of Pakistan (PLD 1993 SC 473)" that "The right of citizens to receive information can be
spelt out from the freedom of expression guaranteed in Article 19" (of the Constitution).
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These principles are:
(I)
Selflessness
(ii)
Integrity
(iii)
Objectivity
(iv)
Accountability
(v)
Openness
(vi)
Honesty
(vii) Leadership

b) For "openness" and for improved efficiency of the public authorities:
In order to ensure that public authorities perform adequately, sufficiently and in accordance with
theWill of the people , some sort of accountability is required. This sort of basic accountability is not
possible unless public authorities operate in an open and transparent manner, which would include
allowing people to access information they hold. It is probably because of this reason that in the year
1991, this Honourable Court laid down the seven golden principles of "openness" in case reported as
"Chairman, regional Transport Authority, Rawalpindi Vs. Pakistan Mutual Insurance Company
Limited, Rawalpindi" (PLD 1991 Sc14).
The principles are:
i.
Open plans
ii.
Open policy statements
iii. Open rules
iv.
Open findings
iv.
Open reasons
v.
Open precedents
vi.
Fair informal procedure
In Khan Asfandyar Wali & Others Vs. Federation of Pakistan (PLD 2001 SC 607), this
Honourable Court highlighted seven principles that should be followed by holders of public
office (quoted from Lord Nolan's Report (1995), Vol. I, titled: "Standards in Public Life").

It is also about the public authority's responsibility to the people and the idea that civil servants really should
'serve' the public. This includes the idea that public authorities have, in principle, no right to keep
information they hold, away from people, unless there is some overriding public interest reason to justify
this.

Information held by public authorities is not acquired by them for their benefit but for the public as a whole.
By facilitating such access and making more information related to the operations of the public sector
available in the public domain, the Government introduces greater transparency and accountability, which
in turn exposes corruption and mismanagement. Ensuring access to information is, therefore, a fundamental
requirement for establishing and effective system of national integrity.

The Federal Board of Revenue need to follow the seven principles of "openness" relentlessly, in order to
move Pakistan forward in its quest for sustainable governance, improved efficiency and discipline and also
for a corrupt free environment.

c)

For eradication of corruption and corrupt practices:
Former United Nations Secretary-General, Kofi Annan, once said: "good governance is perhaps the
single most important factor in eradicating poverty and promoting development".
Governance has to do with the manner in which responsibility is discharged. Generally it encompasses
all aspects of the way a country is governed, including its economic policies and regulatory
framework. In this instance, it means a condition whereby responsibility is discharged by public
bodies in an effective, fair, transparent, and accountable manner.
On the other hand, corruption is a narrower concept, which is often defined as the abuse of
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Public authority or trust for private benefit. These two concepts are closely linked, as an environment
characterized by poor governance offers greater incentives and more scope for corruption.
Asian Development Bank Organization for Economic Cooperation and Development Anti-Corruption
Initiative, 2007 Action Plan sets out member states commitment to freedom of Information in order
to:
"ensure that the general public and the media have freedom to receive and impart public information and in
particular information on corruption matters in accordance with domestic law and in a manner that would
not compromise the operational effectiveness of the administration or, in any other way, be detrimental to
the interest of governmental agencies and individuals".
In Pakistan today, the state has spread its tentacles to virtually every aspect of public life. The person on the
street is condemned to grapple hopelessly with corruption in almost every aspect of daily life.
In the quest for systemic solutions to this chronic disease, which has become an epidemic, it is very
important and relevant to identify the sources of
corruption inherent within the character of the state machinery. These include a determined denial of
transparency, accessibility and accountability, cumbersome and confusing procedures, and poor
commitment at all levels to real results of public welfare.
According to report published by Transparency International (a global coalition against corruption), for the
year 2010, Pakistan ranked 143 out of 180 countries on the Corruption Perception Index (CPI). According to
the "National Corruption Perception Survey, 2010", conducted by Transparency International, Pakistan,
corruption worth Rs. 223 billion occurred in Pakistan alone in year 2010 compared to Rs. 195 billion in year
2009. FBR (Customs Wing) has been ranked as the most corrupt department of the Federal Government.
Furthermore, Pakistan ranked 145 out of 149 countries on the Global Peace Index (GPI). The GPI ranks the
nations of the world by their peacefulness and typically countries that rank lower on the GPI are the ones
which rank higher on the CPI.
The GPI is calculated by using a number of indicators for the existence or absence of peace and also takes
into account a range of related criteria which influence the creation of peaceful societies. Based on
research that has been conducted over the last four years in the Global Peace Index, peaceful societies
can be characterized as having a set of common structures and social attributes. Among other things, these
structures and attitudes include respect of human rights, high levels of freedom of information and low
levels of corruption.
As corruption is one of the structural attributes of peace, CPI is one of the determinants most closely linked
to the GPI. In countries with high corruption, resources are inefficiently allocated, often resulting in
essential services missing out on appropriate funding. The resulting inequality can manifest into civil unrest
and in extreme situations can be the catalyst for violence. Low corruption, by contrast, can support
confidence in institutions, which in turn helps to create peaceful societies.
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A report entitled "Economic Growth, Law and Corruption: Evidence from India" by Sambit
Bhattacharyya and Raghbendra Jha ( Australia South Asia Research Centre, Arndt- Cordon Division of
Economics, Research School of Pacificand Asian Studies, Australian National University) published in
September 2009, examined the issue of whether Right to Information Act, 2005 (hereinafter "the RTI Act")
has been effective in curbing corruption?
They collected data from 20 states and covered the period from 2005 to 2008. On average, the RTI Act
reduced corruption by 18.5 percentage points. The state of Bihar turned out to be the most corrupt with 59
percent of respondents reporting corruption in the year 2005. However, the RTI Act explains approximately
30 percentage points decline in corruption over the period of 2005 to 2008, when actual corruption was
recorded at 29 percent in 2008.
In India, RTI Act is a product of people's struggle for the realization of fundamental rights in the face of
corruption and bureaucracy. People are actively using the Act to obtain their entitlements under wellfinanced public schemes. The RTI use across the country by all segments of society is evidence of its
intrinsic value. However, its use by extremely poor to redress grievances, get entitlements and expose
corruption and discrimination is indicative of the truth that the right to know is absolutely fundamental to the
practical realization of all other rights. As early as 1975, in State of U.P Vs. Raj Narain (AIR 1975 SC 865), it
was stated: "The responsibility of officials to explain or to justify their acts is the chief safeguard against
oppression and corruption".
d) Growth in Revenue:
It is always lamented that the level of tax compliance is abysmal in Pakistan as there are only two million
registered taxpayers, which is not more than one percent of total population. In mid 80's the tax-to-GDP ratio
was 13.8 percent, while in the year 2009, it has drastically declined to 8.8 percent, which cost around Rs.700
billion to Rs.800 billion to the treasury, annually. According to some reports, Pakistan has a tax potential of
over Rs. 4 trillion, but less than one-third is collected annually, due to the ill-policies, maladministration and
lack of faith in the tax system, because of inefficient administrative tools.
A report of the task force on reform of the administration published in 2001 identified reform of tax
administration as the single most important economic task for the government. In order to increase the tax
potential of the country and to reduce corruption, the report suggested some measures for the Government to
adopt. These measures included: to establish a more equitable relationship with the citizens, make policies
and procedures more customer-friendly, re-establish its credibility with the taxpayers by demonstrating
genuine austerity at the top levels and to reduce discretion. It was also highlighted how important it is for the
tax administration to function in a transparent manner and be as honest and efficient. Even though this report
was published almost 10 years ago, the Government is not even close to achieving what was set out.
It is duty of all the public bodies to provide a transparent and open system in order to restore the masses faith
in their respective offices. A tax payer needs to know where his money is being spent. If more and more
people are made aware of public spending, and the policies regarding it, and if they develop faith in the
system/public spending, the revenue of the country would drastically improve. A good taxation system is
when the tax base is broadened whereas a bad taxation system is when the rate of tax is raised.
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e)

Life and peace:
As mentioned earlier, low levels of corruption and high levels of freedom of information leads to a
peaceful society, consequently a society with a free flow of information can disseminate information
in a way that helps the community to react appropriately. A better flow of information through society
can help to provide decision makers and citizens with the balanced viewpoints necessary to make
rational responses during times of crisis. Hence, it is vital to recognize how important access to
information is in enabling people to realize their fundamental rights to security, as mentioned in
Article 9 of the Constitution.
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Hence in this scenario, the reluctance of the respondent no. 1 to provide the basic arid un-harmful
information and that too, to a body which is relentlessly working on the right of the masses to know
what they are supposed to know, for the betterment of the country and has contributed a lot towards the
awareness of the people about thisright, is nothing but an illegal exercise and right, is nothing but an
illegal exercise and reflects "close minds" and "shut eyes".
As to the Federal Tax Ombudsman Ordinance, 2000:

1.

According to section 32 of the FTO Ordinance, any person aggrieved of the "Recommendations" of
the FTO, can file a "Representation" to the President. It does not provide for a regular appeal (the
first appeal) and, therefore, the first question that arises is whether the remedy of representation can
be treated as an adequate and effective remedy to disentitle an aggrieved party from invoking the
jurisdiction of the regular courts. The FTO performs quasi-judicial functions. This forum has
several attributes of a "Court of law". According to section 16 of the Ordinance, the FTO has the
same powers, mutatis mutandis, as this Honourable Court has to punish any person for contempt, if
he abuses, interferes with, impedes, imperils, or obstructs the process of the FTO in any way or
disobey his orders.

2.

Therefore, importance of freedom of information is not only relevant for the provision of an open and
accountable government but also in choosing representatives of that government, a basic attribute of a
political system and of our Constitution. In case reported as "Pir Sabir Shah Vs. Federation of Pakistan
and Others (PLD 1994 SC 738), this Honourable Court concluded1 that sufficient information
(material) is a pre-requisite for making correct decisions, even for the President of the country. (So in
order to adequately use his right to vote, an ordinary person needs Proper, sufficient and correct
information and assistance).

On the other hand, the President is an executive authority under Article 90 of theConstitution.
Therefore, he cannot perform judicial
(or aquasi judicial ) acts/factions viz.a iz the
acts/functions performed by the FTO which are of quasi judicial nature. Thus the provisions of
section 32 of the FTO Ordinance are simply against the concept of "trichotomy of powers", a basic
norm of the Constitution and also against the judicial norms hence ultra vires and not sustainable.

3.

In Union of India Vs. Association for Democratic Reforms (AIR 2002 SC 2112), the Supreme Court
considered the issue whether or not an elector, a citizen of the country has a fundamental right to
receive information regarding a candidate to the Legislative Assembly. The Court held: "The members
of a democratic society should be sufficiently informed so that they may influence intelligently the
decisions which may affect themselves and this would include their decision of casting votes in favour
of a particular candidate". Furthermore the Court stated: "The Little man of this country would have
basic elementary right to know full particulars of a candidate who is to represent him in Parliament
where laws to bind his liberty and property may be canted".

Additionally, it is also well known that representations are examined and recommendations are
made thereon by some middle-level officers in the Law, Justice and Human Rights Division,
Islamabad (an executive establishment, respondent no. 2). This is not only against the very concept
of separation of the Judiciary from the Executive, as per Article 175 of the Constitution, but is also
against the established norms that "Findings" by the FTO (normally a former Senior Judge of the
Hon. Supreme Court of Pakistan) to be examined by a much junior (executive) officer in the
Division.

4.

Article 48 of the Constitution provides that in the exercise of his functions, the President shall act in
accordance with the advice of the Cabinet or the Prime Minister (the highest executive authority of
the country, after the 18th amendment in the Constitution). However, in case reported as

In Sheila Zia Vs. WAPDA (PLD 1994 SC 693),
this Honourable Court gave the word "life" a wider meaning and held that "Life includes all such
amenities and facilities which a person born in a free country is entitled to enjoy with dignity, legally
and constitutionally". It was further heldthat “ the requirement of requiring knowledge , to establish
home, the freedoms as contemplated by the Constitution, the personal rights and their enjoyment are
nothing but part of life". This would suggest that freedom of information is also linked to the
fundamental right of life under Article 9.
I) Democracy:
Right to information is a linch-pin of democracy. Pakistan is a democratic state and democracy cannot
flourish if the government or its different organs operate in secrecy.
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“Federation of Pakistan Vs. Muhammad Tariq Pirzada and others" (1999 SCMR 2189), it has
been held that this provision was not applicable in case of representation to the President under Article
32 of the Order (Wafaqi Mohtasib Order, 1983). This provision is analogous to section 32 of the FTO
Ordinance. If President cannot consult the Prime Minister, than on what basis, a decision the President
is supposed to take, can be decided by a much junior officer in the executive division (or in other words,
how a much junior officer can be "consulted").
5.

A judgment of this Honourable Court, reported as "Government of Balochistan through Additional
Chief Secretary Vs. Azizullah Memon and 16 others" (PLD 1993 SC 341) states:

"One of the modes for blocking the road of free access to justice is to appoint or hand over the
adjudication of rights and trial of offence in the hands of the executive Officers. This is merely a
semblance of establishing Courts which are authorized to decide cases and adjudicate the rights, but in
fact such Courts which are manned and run by executive authorities without being Under the control
and supervision of the judiciary can hardly meet the demands of Constitution."

6.

In another case, reported as "Government of Sindh Vs. Sharaf Faridi and others" (PLD 1994 SC105),
this Honourable Court explained the meaning of the phrase "independence of Judiciary" and held that
"the Judiciary is independent of the Executive and Legislature, and has jurisdiction, directly or by way
of review, over all issues of a judicial nature".

7.

As the hallmark of our Constitution is that it envisages complete separation of the Judiciary from the
Executive (which is founded on the Islamic Judicial System) in order to ensure independence of
Judiciary and, therefore, any Court, Tribunal or any other quasi judicial forum which is not subject to
judicial review and administrative control of the High Court and/or the Supreme Court does not fit in
with the judicial framework of the Constitution.

8.

The decision of the Learned FTO automatically stands suspended by merely filing a "Representation"
by the "Judgment-debtor". This is as per OM issued by the respondent no. 2. The OM bearing No.36
72001-Law (FTO) dated 10-12-2001 states that by filing of the representation, the
Recommendations/Findings of the FTO remain in abeyance till the disposal of the Representation. It is
unconstitutional and illegal that the Findings/Recommendations by a highly placed judicial officer
stand suspended in such a mechanical and stereotypical manner. This anomaly was highlighted by the
FTO himself in a letter dated 15-03-2005, addressed to the President, however, the OM is still there in
field.
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9. The general perception is that government bodies are resorting to dilatory tactics in order to ensure
that the orders which are not passed in their favour, are made the subject-matter of the Representations,
so that the process of implementing the order is delayed.
10. Though the President and the Prime Minister of Pakistan have emphatically directed the agencies
to implement the findings/recommendations of the Ombudsman and desist from making unnecessary
representations. This Honourable Court has also expressed its deep concern over the alarming
situation where a number of citizens are found to run from pillar to post to obtain relief in terms of
The order of Mohtasib. However, no marked improvement in the situation has been brought about.
11. In the Wafaqi Mohtasib (Ombudsman) Annual Report of 2009, it is mentioned that the number of
Representations rejected by the President has also increased from 70.6 in 2004 percent to 77 percent in
2009. The increase in the percentage of rejection means that normally baseless representations are
made and despite the increase in upholding the recommendations of the Ombudsmen, representations
are still being made.
12. Without prejudice, justice and fair play demand that all such representations should be disposed
of within a reasonable time. On the question of quantum of time to be considered as reasonable for
disposal of representations, it would be appropriate if representation under section 32 should normally
be disposed of within 90 days from the date of its presentation. However this is usually not the case, as
time after time applications to the courts have been made to remind the executive authority of the time
limit. A representation dated 04-05-2009, in complaint No. HQR/0005282/08 has still not been
decided. Sometimes it can take up to 2 years for a decision to take place. So if this Honourable Court
arrives at the conclusion that section 32 is intra vires to the Constitution, then may like to issue
appropriate directions for removal of this difficulty.
Further:
1. Even though the FOI Ordinance has provided for some "exclusions and exemptions",
which seems to be too restrictive and may not be very healthy for the advancement of
the very aim and objective of the Ordinance, but the real problem lies with the public
servants who are supposed to act upon them and divulge the information in all
matters of public importance, to people who ask for it. The need of the day and the
call of the moment is to train and educate them in such a manner that they tilt towards
openness and are prone to questions as to their policies.
2.

Many laws in Pakistan have changed and have aimed at the "Glasnost" for the public
good, but mindset of bureaucracy has not. The bureaucracy in this country still has a
medieval mindset, for one reason or another. The anachronistic foundation of the
bureaucracy which was made for supporting a colonial structure needs to be replaced
by a new set of values and rules. It is time the government Take some measures to
change this mindset for the betterment of the people of this Country.
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3.

4.

People are central to the efficiency and morale of any organisation. Thus the most fundamental need is a
change in the mindset of civil servants. It is not uncommon to find bureaucrats with a bloated moral
sense of superiority over the public. Currently, effective control of data is with government
departments. Many individuals within these departments will attempt to block any change that might
leverage power away from them and their organisation. Therefore, changing the mindsets of officials
is as important as changing the law.
Changing the mindset of these officials would require them to recognize that what they are doing is not
working. They are required to forget the outdated rules that they have been following up to now. In
other words the exercise of "unlearning" is required to be carried out by all public authorities.

5.

Unlearning would involve resetting and challenging old assumptions, experiences, ideals, motives and
beliefs that were used consciously or subconsciously in decision making . It has to be about the
discovery of new goals and responses byStepping out the habitual frames of reference and reexamining norms and assumptions.

6.

Thus this Honourable Court may like to direct the respondents to conduct by-fold programmes, i.e. to
educate the public about their rights and also to train officials responsible for handling informationrequests and other procedures, under the law.

7.

8.

The public servants are to be made expert in applying the concept of "public interest" and while doing
so, they be sufficiently trained to be positive and progress-oriented. Therefore, this Honourable Court
may also like to direct the respondents to make all exemptions regarding people's right to information,
subservient and subject to a "public interest" override. Even when it is not expressly stated, the
importance of public interest has to be read "between the lines and under the ink", by all the governing
bodies and their officials, when deciding whether information some information be disclosed or not.
Submitted that it is not easy to define the term "public interest", as flexibility is required in its
application. Public Interests change over time and according to the circumstances of each
situation.However, guidelines and training may be provided to public servants on what factors should
or should not be taken into account in weighing the public interest.

9.

This Honourable Court may like to direct the respondents that a "Code of Practice" or guidelines
should be developed to help the public functionaries understand the benefits of competence while
dealing with the day-to-day problems and grievances of general public. The officials should be
trained to welcome healthy criticism and suggestions so as to improve their efficiency; and so that the
general masses may have a deeper involvement in the state-affairs for the proper functioning of the
state-machinery. This will also help in building the confidence level of an ordinary person and will in
turn help in promoting the concept of "ownership" of the state-policies and decisions.

10.

Submitted that according to s.16 of the Civil Servants Act, 1973, a civil servant shall be liable to
the prescribed disciplinary action and penalties in accordance with the prescribed procedure.
These disciplinary actions need to be implemented robustly, so that public authorities refrain
from Refusing to disclose information without applying the public interest test.
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11.

Submitted as an example only, in India, officials who refuse to respond to information requests have
been made liable to monetary penalty, the same penalty is desirous to be imposed in Pakistan.

12.

Furthermore, with the 18th amendment, right to information is a constitutionally entrenched
fundamental right and decisions made by officials in relation to a constitutional right must be
amenable to challenge in a court of law (and not to an executive authority). Therefore, on this count
alone, s.32 is liable to be struck down.

13.

May kindly be appreciated that jurisdiction of the courts of law has not been barred under any other
legislation that deals with the working of FBR. For example, S.I96 of the Customs Act 1969, S. 47 of
Sales Tax Act, 1990 and S.34 of Federal Excise Act, 2005, all provide for appeal to a High Court.
Hence instead of providing for a Representation before the President, the Ordinance should have
provided for a right of appeal in a regular court of law. The courts, being independent of the
executive, have the requisite authority to impose standards on the governing bodies and they areAlso
in a good position to ensure that due attention is given to resolving difficult questions/issues and that
a consistent approach to freedom of information issues is promoted.

14.

This Honurable Court may thus like to direct the respondent no. 2 to draft, propose and get tabled an
amendment in the FTO Ordinance which may provide for an Appeal against the decision of FTO
before this Honourable Court. The decision as to filing of the Appeal (or otherwise) may also be taken
by a committee of at least three members, each of them may be a BS-21 officer.

15.

May be submitted that an analysis of the Indian Right to Information Act, 2005 (Act 22 of 2005) and
recommendations thereon (submitted by the Commonwealth Human Rights Initiative, 2004),
recommends that a provision which explicitly states that appeal from decisions of the Information
Commission can be made by the courts, on points of fact and law should be added

16.

Also submitted that as no role has been assigned to judiciary under the FOI Ordinance in Pakistan,
there has been no development and interpretation of freedom of Information law or linkages
withother laws and the Constitution has been established.

17.

That the petitioners crave the indulgence to add or modify the averments, as and when so needed,
during the course of hearing.
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PRAYER:-

The petitioner, therefore, prays that this Honourable Court may be pleased to declare as under:-

1.

2.

3.

4.

5.

6.

7.
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8.

9.

Office Memorandum bearing No.36 72001-Law (FTO) of 10-12-2001 is ultra vires to the
Constitution and is also against the basic norms of justice, equity and fair play.

The respondents are duty bound/responsible to make sure the compliance of the provisions of the
Constitution, more particularly Articles 2-A, 175(3) and 203 thereof, as expounded by this Court,
from time to time.

The aims and objectives of Article 19 and 19A of the Constitution have not been achieved so far,
in letter and spirit.

The respondents have not implemented the judgments of this Honourable Court, propounded on
the subject of openness and transparency.

The acts and omissions of the respondents have resulted in infringement of the fundamental rights
of the people in Pakistan, inter alia, as to access to information and in turn to "Life" and
"Democracy".

Divulgence of information to the concerned public, as to policy making and as to the utilization of
the public money is a pre-requisite for building the confidence of the people in the tax system
and in turn yield more revenue, for the betterment of the country.

The acts and omissions amount to the subversion of the Constitution and the respondent no. 2 is
bound to draft and propose legislation in accordance with the provisions of Article 19 and 19A,
and to act accordingly.

The aims and objectives, as to the independence and separation of the "Judiciary" from the
"Executive" as envisaged under Article 175(3) of the Constitution have not been achieved in
letter and spirit.

The provisions of section 32 of the FTO Ordinance, 2000 are ultra vires to the provisions of
Article 175(3) of the Constitution and creates a parallel judicial system, in violation of the
provisions of Article 4 of the Constitution read with Article 25 thereof thus creating a hindrance

10.

The respondents cannot draft/propose any law, which is contrary to the Constitution.

11.

It is essential that the "Judicial Fora" is constituted properly, legally and in accordance with the
Constitution.

This Court may thus be pleased to strike down section 32 of the FTO Ordinance, 2000 (entrusting the
"Executive" with "Judicial" authority/powers) and the OM bearing No.36 72001-Law (FTO) dated
10-12-2001, being not in conformity with the Constitutional provisions, more particularly Articles
2-A, 175(3) and 203 and the Objective Resolution thereof.

This Court may also be pleased to direct the respondent no. 2 to initiate the measures and to take
necessary steps, so as to bring the laws in conformity with the provisions of Article 175(3) of the
Constitution.

During the pendency of this petition, this Honourable Court may further be pleased to suspend the
operation of section 32 of the FTO Ordinance , 2000 (entrusting the Executive officer with judicial
powers) and OM No.36 /2001-Law (FTO) dated 10-12-2001.
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Filed by

CPDI Information request and Anti Narcotics Force
On September 5, 2009, CPDI submitted an information request under the Freedom of Information
Ordinance 2002 to the Secretary, Ministry of Narcotics Control. He requested from ANF the following
information.

Farhat Nawaz Lodhi
Advocate Supreme Court
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Advocate on Record
1- Information about total quantity of recovered narcotics from July 1, 2008 to June 30, 2009
2- Information about total current budget allocated for ANF during the same period

Chambers:21, CA, FAZAIA, 46330, Rawalpindi.

(Ph. +92-51-4470012, Cell: 0321-5179204

E-mail:-

fnlodhi@gmail.com)

Certificate:
Per instructions, this is first petition by the petitioners, in the matter-in-hand.

3- Information about total development budget allocated for ANF for the above said year
Under the Ordinance, the Ministry was required to provide the requested information, or deny it by
explaining the grounds of denial, within a period of 21 days. However, we never received any response from
the Ministry.
On November 18, 2009, an official belonging to the Anti-Narcotics Force (ANF) visited the office of CPDI
and stated that he was here to check and verify the credentials of CPDI as well as of the person who had
submitted the information request. He was fully briefed about the Ordinance. He wanted to have copies of
some documents, which were also provided to him.
Later, CPDI wrote letters to the Director General of ANF, Secretary of Ministry of Narcotics Control and
Secretary of Cabinet Division to convey its concerns regarding this kind of response by public bodies.
No response was received in relation to the above mentioned letters. On November 26, 2009, CPDI lodged a
complaint with Federal Ombudsman and ultimately after the intervention of Ombudsman, the requested
information was provided.
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Findings
Federal Ombudsman- A Toothless Appellant Body
Our experience of submitting information requests to government departments shows that Federal
Ombudsman is a toothless appellant body in terms of making effective intervention and helping citizens
have access to information when such a request to public bodies is unlawfully denied. Freedom of
Information Ordinance 2002 does not empower Federal Ombudsman (FO) to impose penalty on public
officials for wrongfully denying access to information. The experience also shows that Federal
Ombudsman deals complaints with the narrow prism of maladministration and not denial of fundamental
right of citizen which it is entrusted to protect. The case in point is decision made by Federal Ombudsman
on request pertaining to Special Publicity Fund. Instead of instructing the Ministry of Information and
Broadcasting to provide information, Federal Ombudsman denied this information request on the
technicality that Special Publicity Fund had been declared a secret expenditure by a federal secretary. Even
in cases where Federal Ombudsman instructed to provide information, as in case of FBR and Ministry of
Law and Justice, these public bodies opted to file representation to the President of Pakistan instead of
providing the requested information.

Filing Representation to the President-Last Refuge of Public Bodies
Ineffectiveness of FOI Ordinance 2002 and the role envisaged therein of the appellant body can be gauged
from the fact that even when FO directed the public bodies to provide information, the path these bodies
took was to file representation to the president of Pakistan. In office of the President, it takes eternity to
decide these representations. One such representation filed by Ministry of Law and Justice against the
decision of FO in favour of CPDI is pending since June 06, 2009. Furthermore, continuation with this
practice of filing representation with the President is not desirable from the standpoint of conflict of
interest. How is president going to decide judiciously if information request pertains to a scandal involving
members of his own party holding public offices? How the section dealing with representations with the
President established at Ministry of Law and Justice is going to move those representations files wherein
the ministry itself is a party as is the case with information request about fee paid to the lawyers by Ministry
of Law and Justice?

Use of pretensions and Implicit Threats by Public Officials
Instead of deciding an information request, officials used undesirable tactics to discourage CPDI to pursue
the information requests. In case of information request filed to Anti Narcotics Force, an official visited
CPDI office and demanded registration documents and harassed the staff member who had filed the
information request. Similarly, official of Ministry of Law and Justice wrote in his response to our request:
“If the required information was provided to the requester, then it create unnecessary problems,
embarrassing situations, and open a pindora box, further, it would be direct interference in the internal
working of this division”
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Recommendations
Based on the experience of using Freedom of Information Ordinance 2002, CPDI makes following
recommendation.
1.

Federal Ombudsman as an appellant body should be replaced with an effective and autonomous
information commission with powers to impose penalty on officials who wrongfully and unlawfully deny
access to information.
2. Members of the proposed information commission should be from judiciary and civil society.
3. Decisions of the proposed information commission should be legally binding and not recommendatory as in
the case of the office of the Ombudsman.
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